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Re-branding of 'old' diseases
Repetitive strain injury (RSI) is today being re-branded and re-sold as a number of different conditions for which you receive compensation such as tenosynovitis and tendinitis. 
Often they are describing are 'arm pains of unknown origin'. Musculoskeletal pains are part of life with arm and neck pain occurring in around 10% of the general population. Often, however, there is no firm diagnosis.

The re-branding of 'old' diseases is bringing them back into the compensation arena. 
 

They can be classed as "pseudo-diseases" with doctors regularly arguing whether some diseases even exist at all, such as (RSI) or adverse neural tension. Often there is an inappropriate or speculative diagnoses on which the medical profession can't agree as physical symptoms are not always due to physical disease.
At a time when increasingly attempts are being made to reinvent existing diseases, it is crucially important that medical causation is looked at closely alongside an analysis of working practices to ensure that conditions are in fact work related.
 

Whole Body Vibration & The Control of Vibration at Work Regulations 2005
 

Whole Body Vibration (WBV) is the shaking or jolting of the human body from a supporting surface (usually a seat or the floor).  
The Industrial Injuries Advisory Council have added WBV to their list of prescribed diseases. 
Level of exposure 
This is affected by the frequency, amplitude and acceleration of the mechanical vibration. High levels of body vibration are most common in train drivers and drivers of off road machinery such as agricultural vehicles and industrial trucks.

 
Type of injury 

The most widely reported WBV injury is back pain.  However, different types of vibration can affect different parts of the body causing symptoms shortly after or during exposure.  Other symptoms can include musculoskeletal injuries, motion sickness/nausea, blurred vision, insomnia and gastrointestinal problems.  WBV can also affect mental alertness, impairing the brains ability to process information and decreasing manual co-ordination and the performance of skilled motor tasks.  It can also disrupt the nervous system.

 

Duties on Employers 
 

The regulations set out the duties owed by employers to their employees as well as other persons affected by the employers work. The regulations (subject to some transitional provisions) provide a duty for the employer to ensure that daily exposure limits to vibration are not exceeded.  There is also a duty to eliminate or reduce the risk of exposure through implementation of a programme of organisational and technical measures.  Employers are also required to carry out and record risk assessments in all circumstances where they are liable to expose any employees to the risk of vibration. 

 

The regulations place an onus on an employer to provide and update information, instruction and training to employees and any other worker on the premises likely to be at risk of exposure.  There is also a further duty to implement a health surveillance system for employees at risk. 

 
Deafness 

 

The Noise at Work Regulations (2005) came into force on 6 April 2006. The Health and Safety Executive estimate that an extra 400,000 workers will now be caught by the new Regulations a total of 1.1 million employees.

Many employers and contractors (especially lighter industry and manufacturing) are still not complying.  
What does it mean? 
The idea is to reduce the first action level set out in the 1989 Regulations from 85 to 80 dB(A) LEQ and reduce the second action level from 90 to 85 both are significant shifts.  The vast majority of blue collar construction workers are likely to be exposed to levels which exceed the second action level which is now 85 dB(A) LEQ and as a consequence they should be subject to a mandatory system of hearing protection.
Duties on Employers  
There is now a duty to carry out a thorough risk assessment, to provide health surveillance, to provide hearing protection and inform, educate and train employees on the dangers of noise and on how to wear hearing protection if the lower limit is exceeded.

The consequences for non-compliance are twofold both potentially serious and costly.

 

1.   Businesses may be issued with improvement notices by the Health and Safety Executive;

2.   Contractors and employers will be exposed to increased claims by present and former employees and subsequently be forced to pay increased employers liability insurance premiums.

 
Duties on Employees

Failure to wear adequate protection when provided should result in disciplinary action for non-compliance.  They should ensure that the steps are documented and that the documents are retained.

 A Rise in Claims
 

Disease claims are now being targeted by Claimant Lawyers and Claims Management Companies.  This has meant that occupational disease claims such as deafness has seen a significant increase in the last 5 years a trend which may continue.  These claims known as long tail claims are by nature difficult to defend since the evidence is often at least 5-10 years and is often up to 40 years old.  Many firms failed to keep records of noise surveys and other evidence of proof of compliance once contracts had finished.  This has made long tail claims easier to pursue for Claimants and conversely more difficult to defend on the part of employers.

 

Often a change in personnel or purchase of a company or storing documentation at different sites means that documentation for Health and Safety is not passed on.  This means that although the firm might have complied they cannot adduce evidence to prove it. 

 

They should be kept centrally for many years. On average deafness claims tend to occur from around 4-5 years after exposure.  If contractors do not take these new Regulations seriously they can expect a boom in claims from around 2010.

 

 

 

VAT and Rehabilitation 
HM Revenue & Customs (HMRC) has clarified the VAT position for rehabilitation providers. 
Until now professional advice given to rehabilitation case management (RCM) providers on whether or not they should charge VAT has been inconsistent. Ultimately this has caused unnecessary confusion and frustration amongst providers who applied VAT in good faith and insurers and legal firms who had to navigate an unlevel playing field.

HMRC has decided that the principal purpose of most rehabilitation services is to improve both the physical and psychological health of the individual. The services are therefore exempt from VAT within their given guidelines.

Assessment Reports commissioned for the purpose of determining what is required to assist rehabilitation and recovery are also exempt.

The ruling provides clarification and consistency for all rehabilitation case management companies and will benefit the insurance industry as a whole including the potential for cost savings on their agreed RCM fee structures.
This ruling is to be approved by a change in legislation to take effect from 1 May 2007.

Personal Injury Review 

A consultation papers on the Personal Injury compensation process should be issued by the DCA at the April / May. 

It is suggested that the consultation may cover: 
1. The Fast Track limit 
2. The need for a quicker turn around in low level simple claims 
3. More predictable costs
4. Quicker medical evidence 

NHS Injury Costs Recovery (ICR)

The new scheme will come into force on 29th January 2007 replacing the current Road Traffic Act (RTA) scheme.
It expands the cases where the NHS can reclaim the cost of treating injured patients to all cases where personal injury compensation is paid.

The Compensation Recovery Unit (CRU) of the Department of Work and Pensions will operate the scheme as they currently do for the RTA scheme

The new legislation will not extend to disease cases, unless the disease in question is attributable to the injury suffered by the person.
Changes

The above Act will also cover:
1. The collection of ambulance charges. Ambulance service costs will be recoverable for journeys where the injured person has made a successful personal injury compensation claim. This will include for example the first journey to Accident and Emergency (A&E) and any subsequent transfers to other hospitals. It will not include, however, non-ambulance patient transport services to outpatient appointments (even if the patient transport service is provided by a NHS ambulance trust). Air ambulance costs will only be recoverable in Scotland and only when a Scottish ambulance trust transports a patient to a Scottish NHS Board.
2. Provisions to take into account contributory negligence where it has been a factor in the primary compensation claim. 

3. The ability to waive repayment of NHS Charges on excessive hardship grounds prior to appeal.
4. Liability applies to all compensators, not just insurance companies.
5. It extends to foreign compensators   
6. Crown bodies are no longer exempt. An exception to this is where NHS Trusts who are also the compensator will be exempt from repaying their “own” NHS charges. However, they will be liable to repay NHS Charges when another NHS Trust has given remedial treatment.

NHS Tariff

1. “Without admission”, treatment is subject to a flat rate charge of £505. 
2. “With admission” treatment (supersedes out patient treatment) is charged at a daily rate of £620 up to a capped amount of £37,100 roughly equating to 60 days treatment.
3. Each NHS ambulance journey will be charged at a standard rate of £159. This will be included in the maximum amount payable.
The amounts will be increased annually at 1 April each year.
Subtle Brain Injury 
Recent case of van Wees v (1) Karkour (2) Walsh contains an interesting discussion of the medicine behind claims for subtle brain injuries. The key diagnostic indicator in subtle brain injury cases is Post Traumatic Amnesia (PTA). 
In van Wees the Judge carefully defined PTA. The crucial point is that it is not a total lack of memory. Rather, it is characterised by ‘islands of memory, punctuating periods of loss of memory’. It begins at the accident and lasts until the return of normal complete memory. 
Medical experts use the duration of PTA as a guide to the severity of a head injury:

· PTA of less than one hour indicates mild head injury

· PTA of less than one day equals moderate head injury

· PTA of more than one day equals severe head injury 

· PTA of more than one week being severe head injury

The categorisation is important because only a severe head injury is likely to lead to ongoing symptoms. The judge accepted these guidelines as the product of medical experience but described them as ‘an estimation’ and no more than that. They are relevant in assessing the severity of the injury, but not conclusive. 
The only way of assessing PTA is by medical experts taking a history of the Claimant carefully and sensitively.  

Monitoring the Fixed Recoverable Costs Scheme (FRCS)
Part I: The effects of the scheme on the outcome of claims

Paul Fenn and Neil Rickman

4 February 2007
The key findings can be summarised as follows:
1. The FRCS has been associated with a reduced level of base costs recovered from each insurer in respect of non-litigated RTA claims 
2. The variability of base costs arising from sources other than case value has been reduced as a consequence of the FRCS

3. The introduction of the scheme reduced litigation over costs to minimal levels for this type of claim.

4. The evidence supports strongly the hypothesis that the FRCS has resulted in an increase in the likelihood of litigation over non-cost matters. Fenn and Rickman are reasonably confident that the increase in litigation was between 31% and 43% of the pre-scheme level.

5. The evidence indicates that a relatively small number of claims may have been affected by the incentive under the scheme to increase damages to more than £10,000.

6. There is some indication that the amounts of disbursements recovered from non-litigated low value RTA claims have declined after the introduction of the scheme

7. There is some indication that success fees recovered from non-litigated low value RTA claims have declined after the introduction of the scheme.

Advantages

The FRCS has removed much of the blight of satellite litigation over costs which was the original motivation for its introduction. In doing so it has reduced the amount of base costs, disbursements and success fees recovered from low value, non-litigated RTA claims. 
Disadvantages

It has been associated with a significant increase in the proportion of low value RTA claims which are litigated in relation to non-cost matters. It could therefore be argued that the reduced costs recovered from non-litigated claims under the scheme have been offset by the increased costs associated with the additional litigation.

Monitoring the Fixed Recoverable Costs Scheme

Part II: The effects of the scheme on case handling

Paul Fenn and Neil Rickman

27 February 2007
This report considered the characteristics of cases run under the FRCS and those run prior to the scheme being introduced. 
Results 

There were some signs that solicitors may have reduced inputs such as letters and phone calls which they are unable to recover under the scheme however, the report showed some tendency for higher recorded amounts of fee-earner time. 
Limitations in collecting samples from a relatively small number of firms means that these results may have been the consequence of systematic differences across firms in their use of inputs. 
The report concluded that it is that there is unlikely to have been any significant changes in the way that low value, non-litigated RTA claims were handled by claimant solicitors as a consequence of the scheme.
Nor has there overall been any change in the level of base costs and damages agreed in the cases reviewed. 
There was no evidence of damage inflation in order to secure higher base costs.

There was a reduction in the variability of base costs agreed across low value non-litigated RTA cases. 
Consultation on Consolidated Pre-Action Protocol 

The Civil Justice Council is proposing to recommend the introduction of a Consolidated Pre-Action Protocol that will reduce the present nine to one protocol by incorporating the core steps and guidance common to all of the protocols but with subject specific appendices. There is also a Practice Direction on Protocols, which includes a section on the pre-action behaviour expected. 

The consultation period is 12 weeks terminating on 27th April 2007.

Action following consultation

The Pre-Action Protocol committee in conjunction with the Department for Constitutional Affairs will consider the responses to the consultation and report to the full Civil Justice Council. The Council will then make recommendations to the MR. Any draft amendments will be considered by the Civil Procedure Rule Committee, and will be given effect as part of a future CPR Update. If a consolidated protocol is recommended, it hoped that this could be introduced in October 2007.

The CJC sub-committee will then turn to consider whether any parts of the Protocol could be simplified, or whether new subject-specific material should be added, as a second phase of its work. 

The Proposals

Concern has been expressed at the proliferation of Pre-Action Protocols in the various areas of civil litigation. Many of the protocols contain the same core steps and guidance as each other, resulting in unnecessary duplication of guidance and instruction. 
This paper introduces a draft Consolidated Pre-Action Protocol that incorporates the core steps and guidance common to all of the protocols (and the practice direction), together with subject specific appendices. The draft has not sought to reduce, amend or extend the substance or scope of the existing direction and protocols in any way. However, the sub-committee believes that parts of the text of some of the protocols could in fact be reduced or removed without affecting the substance or effectiveness of the particular protocol. This could also result in a considerable reduction of the appendices. 
If consultation responses support a consolidated protocol, the next stage is to revisit the subject specific appendices drawn from the individual protocols to ensure that it is presented in a consistent style. It is considered that a consolidated document of consistent style will be easier for litigants to access, understand and apply, and that it will also make it easier to draft any future subject-specific material that it was thought appropriate to add to the appendices. 
Part 46 of Civil Procedure Rules: Fast Track Trial Costs Consultation Paper 

This consultation paper makes proposals in relation to Part 46 of the Civil Procedure Rules, which deals with fast track trial costs. The paper proposes that these costs should be increased to take account of the rise in inflation since they were first introduced in April 1999. The Bar Council has expressed concerns that the amounts contained have not increased for eight years. 

The paper also proposes that the increased costs should apply to any trial that takes place on or after the day upon which the new rules are implemented. 

There is a consultation period of four weeks. Depending on the outcome of the consultation, this timetable would then allow for the Civil Procedure Rule Committee to consider a draft rule with a view to sign off in June 2007 and implementation in October 2007.
Options 
The options are: 

No increase to Part 46 fast track trial costs 

Increase Part 46 fast track trial costs in line with Retail Price Index (RPI) 

Increase Part 46 fast track trial costs in line with Average Earnings Index (AEI) 
Cost now 

Proposed cost 

£350 


£475

£500


£680

£750


£1020

Increase in Court Fees 

There are proposals to increase civil court fees once again. 

The Consultation Paper describes the Government’s strategy for developing the fees system in the civil and family courts of England and Wales, and sets out for consultation proposals to:
· reform the system of fee remissions and exemptions;

· increase fees for civil business in magistrates’ courts; and

· re-balance the fee structure in the other civil courts.

Specific questions for comment are summarised and replies are sought by 25 June 2007.
Attached is a list of proposed fees.
The Compensation Act 2006

From 6 April 2007, persons providing claims management services (this would include those who refer claims as well as those who represent clients) must be authorised under the Act to do so, or be exempted, or have the benefit of a waiver of the obligation to be authorised. 
Solicitors who provide these services through their law firms are exempt. 
Claims management/referrals companies which fail to meet these new requirements will not be permitted to trade, and any of those which do trade will be committing an offence. 
Claimant Solicitors should check that, where appropriate, any introducer is authorised or exempt under the new regulatory regime. If they don’t, they may be aiding and abetting an offence - and such conduct could involve disciplinary sanctions against you. 
You can check the status of an introducer by visiting www.claimsregulation.gov.uk/search.aspx.

Claimant solicitors must comply with the regulatory requirements. Visit www.referrals.sra.org.uk to view all the current regulatory requirements in relation to referrals and those which will be brought in when the new Solicitors’ Code of Conduct is in force.
Solicitors pay costs 
Myatt and Others v National Coal Board and Another (No 2) CA: Dyson and Lloyd LJJ and Sir Henry Brooke: 16 March 2007
The court had jurisdiction under s 51(3) of the Supreme Court Act 1981 to order that an unsuccessful party’s solicitor should pay some or all of the successful party’s costs where the litigation was pursued by the client for the benefit, or to a substantial degree for the benefit, of the solicitor.


CPR Part 36: Payments into court and offers to settle

As from 6 April 2007 defendants will no longer be required to make payments into court to obtain the costs benefits of Part 36 provided the proposal: 
· is in writing; 
· specifies it is open for acceptance for at least 21 days; 
· is called a Part 36 offer; and 
· refers to which aspect of the claim it is made and whether it includes any counter-claim. 
The new Rules are different in that: 
· the defendant no longer has to make a payment into court following service of proceedings; 
· a Part 36 offer can be stated to be open for acceptance for more than 21 days; 
· it cannot be withdrawn or varied prior to expiry without the court’s permission; and 
· it must state payment will be made within 14 days of acceptance if it is to be treated as a valid Part 36 offer.
Date management is therefore critical – you don’t want clients having judgements entered against them and facing possible enforcement action because you have not complied with the time limit. You need to pay Claimants or put Solicitors in funds to pay claimants in time for payment to be made.
Withdrawal of Part 36 offer
· The Part 36 offer can be withdrawn after the 21-day acceptance period (or such other period as the offer is stated to be open for acceptance) in writing without recourse to the court. 
· The automatic Part 36 cost consequences cannot be assumed with a withdrawn offer although the court may use its overriding discretion. 
· A new Part 36 offer will not extinguish a defendant’s previous Part 36 offer. 
· Should circumstances change, for example the defendant obtains more favourable evidence and a reduced offer is made, the previous (higher) offer must be withdrawn in writing to avoid it remaining open for acceptance. 
· A Part 36 offer is treated as being made when it is served on the recipient of the offer rather than when it is received. 

CRU
· Before making a Part 36 offer the maker of the offer must apply for a Certificate of Recoverable
· Benefits and the Part 36 offer must set out 
· the gross compensation, 
· the name and amount of deductible benefits which will be taken from that gross sum and
· the net amount of compensation to the recipient of the offer following deduction of the benefits. 
If a CRU Certificate is awaited the maker of the offer must provide these details within 7 days of receipt of the Certificate.
Costs consequences

A major change is that the claimant will get costs benefits if at trial he matches his previous Part 36 offer, he need not beat it. 
The revised provisions assume with such a win a claimant is entitled to interest and costs on an indemnity basis unless the court considers it would be “unjust in all the circumstances of the case” (the previous provision only said the court may order interest and indemnity costs).

Changes to CPR Part 14: Pre-Action Admissions

As from 6 April 2007 a claimant may, after commencement of proceedings, apply for judgement on a defendant’s pre-action admission provided the admission was: 
· in writing; 
· made after 06.04.07 and 
· made following receipt of a Letter of Claim, or if before, stated to be a Part 14 admission. 
The new provisions will prevent such a pre-action admission being withdrawn prior to service of proceedings unless the claimant agrees. 
Following service of proceedings a defendant will have to obtain the parties’ consent or the court's permission to resile from its pre-action admission.
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